SECURITISATION SCHEMES

Regulatory and legal framework

Securitisation structures are regulated by the South African Reserve Bank in terms of the Banks Act 94 of 1990.  Pursuant to paragraph 14(1)(b)(ii) of Government Notice 2, Government Gazette 30628 of 1 January 2008, issued by the Registrar of Banks under the Banks Act, 94 of 1990 (the "Securitisation Notice") an Issuer may only issue commercial paper if authorised in writing by the Registrar of Banks to issue such commercial paper pursuant to a securitisation scheme, in accordance with the provisions of the Securitisation Notice and subject to such further conditions as the Registrar may determine in such written authorisation.

Description
Securitisation schemes are an established method of refinancing home loan exposures by banks and other financial institutions.
Generally speaking, the securitisation of home loans involves the legal and economic transfer of a pool of home loans, or the economic risk and benefit in a pool of home loans, by an originator (such as a bank or other financial institution which advances the home loans to borrowers) to a special purpose vehicle (an insolvency remote, ring-fenced special purpose vehicle established for the sole purpose of the securitisation scheme) ("Issuer"). The Issuer funds the transfer or acquisition of the home loans by issuing commercial paper to investors ("Noteholders"), which commercial paper is, in turn backed, by the home loans and related security in the relevant pool. 

The transfer of home loans to or acquisition of home loans by the Issuer totally divests the originator and all of its associated companies (or any other institution in a banking group if the transferring institution is a bank), of all rights and obligations originating from the underlying transactions and all risks associated with the home loans transferred or acquired.

For purposes of a typical securitisation scheme, the originator may not maintain any effective or indirect control over the home loans transferred to the Issuer. The home loans must be legally isolated in such a way that the home loans and the benefits that relate to the home loans are beyond the reach of the originator and its creditors, even in the event of bankruptcy or liquidation. The retention of any servicing rights by the originator to the Issuer in respect of the home loans transferred does not constitute indirect control of the home loans transferred and as such the originator will usually continue to perform the administration, servicing and management of the home loans on behalf of the Issuer.  The terms of the administration, servicing and management outsourcing arrangements between the Issuer and the originator, are formalised in commercially arms-length administration, servicing and management agreements.

The originator (in its capacity as servicer to the Issuer) will take all such steps to recover any monies owing by a borrower to the Issuer in terms of a home loan, including the perfection and realisation of the related security against such borrower and/or surety.  To the extent that the originator institutes any action or proceedings as agent on behalf of the Issuer, the originator will ensure that the legal action is instituted in the name of the Issuer in accordance with the terms of the servicing agreement, which inter provides the originator the locus standi to do same.

In addition to the Issuer, another insolvency remote, ring-fenced special purpose vehicle is incorporated for the purposes of holding and realising security for the benefit of the creditors of the Issuer, including Noteholders (the "Security SPV").  The Security SPV executes a guarantee ("Security SPV Guarantee") in favour of the Noteholders and other secured creditors, in respect of any claims which such secured creditors or Noteholders may have against the Issuer.

The Issuer, in turn, indemnifies the Security SPV in terms of an indemnity ("Issuer Indemnity") in respect of claims that may be made against it arising out of the Security SPV Guarantee.
The security structure in the form of the Security SPV Guarantee from the Security SPV, as backed-up by the Issuer Indemnity, provides secured creditors through the Security SPV, with contractual recourse to the Issuer and its security from borrowers but does not provide any direct security over the properties. 

Consent of the borrower
Generally, a home loan agreement concluded between a borrower and originator will contain a provision to the effect that the borrower, upon signing such home loan agreement, consents to the originator ceding all or part of its rights and/ or delegating all or any part of its obligations either absolutely or as collateral security, to any person even though that cession and/or delegation may result in the splitting of claims against said borrower.

The home loan agreement may also contain a further provision in terms of which the borrower acknowledges that, in the event that the home loan agreement or any or all of the originator's rights and obligations thereunder is sold and ceded and/or delegated to a third party, the servicing and/or administration of such home loan, including the giving of notices, realisation of any collateral and the recovery of amounts due under the home loan agreement may be performed by the originator on behalf of the Issuer, be contractually managed by a third party on behalf of the Issuer or be performed by the Issuer itself.

Notwithstanding the sale, cession and/or delegation of the home loan agreement, or any part thereof, to the Issuer, the relevant security, or any part thereof as the case may be, will continue to cover the borrower's indebtedness to the originator, its successors in title or assigns under the relevant security, on the terms set out in the relevant security, or any part thereof as the case may be.

In terms of the aforementioned provisions, the borrower consents to the sale, cession and/or delegation by the originator of all or part of its rights or obligations to any person upon the signature of such home loan agreement. The home loan agreement is in no way "changed" or altered by the sale of such home loan agreement to the Issuer pursuant to a securitisation scheme. 
Conclusion

The use of securitisation schemes as a method of refinancing home loan exposures by banks and other financial institutions is a widely used and accepted practice both locally and internationally. 

The transfer of a home loan agreement pursuant to a securitisation scheme, does not affect the legal, valid and binding nature of the obligations of the borrower under such home loan agreement and such obligations remain legal, valid, binding and enforceable against the borrower in accordance with their terms notwithstanding that such home loan agreement has been assigned to a securitisation vehicle. 
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