Annual Report of the Legal & Regulatory sub-committee of the South African Securitisation Forum for the 2010/2011 year

The Legal and Regulatory Sub-Committee in February 2010 (as it was then comprised) indentified the following four items as issues that the Sub-Committee would focus on and pursue as its goals for 2010:

1. Continue to progress a document put together by the previous Sub-Committee setting out various issues identified by members of the Forum (through its representatives on the Sub-Committee) flowing from (i) the 2008 Securitisation Regulations and (ii) the 2008 Regulations Relating to Banks that require clarity from the Registrar of Bank, with the view of submitting it to the Registrar.  

2. Determine the impact of the Consumer Protection Act (68 of 2008) on securitisation vehicles and transactions.

3. Following the JSE Limited’s takeover of the Bond Exchange of South Africa, meet with the new debt listing team of the JSE to introduce the Forum to the team and to get an understanding of the new process(es) to be followed in dealing with the bond market of the JSE in relation to securitisation transactions.

4. Identify industry wide issues flowing from the Companies Act (71 of 2008) and determine how these should best be addressed. 

At its first meeting, the new Sub-Committee following the May 2010 AGM agreed to continue the progress made by the previous Sub-Committee on each of the four points listed above.  During the course of the year, however, Sub-Committee amended its goals in light of various industry developments and Sub-Committee discussions.
1. Submissions to the Registrar of Banks

Contact was made with various banks to understand the nature and extent of submissions already made to the Registrar by various industry players to fully appreciate the form the Forum's submissions (through the Sub-Committee) should take. Contact was also made with Adv Michael Blackbeard of the SARB.

Following the discussions with the various banks and Adv Michael Blackbeard, it appeared to the Sub-Committee that the Forum would not, at the moment (and particularly in light of Basel III), necessarily add more value to the submissions that had already been made to the Registrar.
2. Consumer Protection Act

The Sub-Committee decided to look at the impact if any, of the Consumer Protection Act, if any, on securitisation transactions and/or parties should it become necessary to do so following the commencement of such Act.
3. JSE Limited

In mid-2010 the JSE published a second draft of its proposed new debt listings requirements, which requirements would replace the rules published by the Bond Exchange of South Africa for the listing of debt instruments on the JSE.

Due to various concerns raised by several industry players in respect of aspects of the proposed listings requirements that would have an adverse effect on the industry generally, the Sub-Committee, following a series of meetings held with its members to discuss the listings requirements, provided consolidated comments to the draft listings requirements. Such comments related and were limited to comments of principle that, in the opinion of the Sub-Committee, had a bearing on issuers, arrangers, managers, sponsors and dealers.  Members of the Sub-Committee, following contact by the Sub-Committee's chairperson with Annalie de Bruyn of the JSE, were subsequently invited to attend a meeting hosted by the JSE, to discuss all comments received to the proposed debt listings requirements.  The Sub-Committee also had interaction, albeit it limited, with certain investors who are members of the Forum in respect of proposed new debt listings requirements. 
I note that the JSE debt listings requirements came into effect on 1 March 2011. The JSE has advised that it will monitor compliance with the listings requirements but will not enforce such requirements until 1 June 2011.
The Sub-Committee has not yet had an opportunity to meet with the new debt listing team of the JSE to introduce the Forum to such team. I hope that this is something the Sub-Committee will be able to do within the ensuing months.
4. Companies Act, 2008

The final form that the Companies Act was to take and thus its general impact on aspects that could be relevant to securitisation transactions remained unknown and thus uncertain until the beginning of the second quarter of 2011 when the Companies Act and the Companies Amendment Act were signed into law. The Sub-Committee, for this reason, decided that it would be appropriate to identify industry wide issues flowing from the new Companies Act (as amended) with the view of determining how these should best be addressed, once the provisions of the Act were certain. Now that the Companies Act is in force, the Sub-Committee will look to such.
5. Other

In the first quarter of 2011, certain members of the Sub-Committee provided input into the Forum's submission to the National Treasury / Financial Services Board working group constituted for purposes of promoting an enabling environment for securitisation transactions.
With the commencement of the Consumer Protection Act on 1 April 2011 and the Companies Act on 1 May 2011, the real games (work () for 2011 can begin!
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