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MINUTES OF THE LEGAL & REGULATORY SUB COMMITTEE MEETING HELD AT NEDBANK, EXECUTIVE EGOLI BOARDROOM, 135 RIVONIA ROAD,  SANDOWN ON FRIDAY 15  JUNE 2012 AT 11H30

​​​​​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________________________________
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Investec Bank



Kurt van Staden
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Maitland Trust


Marita Koti



(MK)
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Marcu Landman 


(ML)
ABSA

Paul Daly



(PD)    Deloitte
Apologies:

Mazwi Zondi



(MZ)   RMB

Nicola Corry



(NC)
RMB

Stephen von Schirnding 

(SvS)
ENS
Karen Couzyn



(KC)    WWB

Valene Fredericks


(VF)
 BMW

Catherine Stretton


(CS)
(Deloitte)
Minutes of the previous meeting

The minutes of the previous meeting held on 7 November 2011 were approved.
Matters Arising
1.1 Guidance Note 5 

Hendrik Ackermann (HA) advised the committee that the SARB issued a guidance note (Guidance Note 5) in terms of which SARB will allow Banks to subscribe for a committed Liquidity facility to meet their Level 2 liquid asset requirements under the LCR in terms of Basel III. They have provided for three collateral classes that can be pledged under the facility:

· Listed Securities of JSE top 40 companies

· Marketable Debt Securities with a national scale rating of A- or better

· Single A- or better rated Notes issued in terms of so called self securitisation structures
Considering that the Level 2 liquid asset requirements for the banks are quite large we are potentially looking at huge volumes of securitisation transactions being rated, structured and audited on an annual basis by Auditors. For certain asset classes such as mortgage backed assets, securitisation on a large scale could have practical implications such as putting too much strain on Deeds Offices. 
HA suggested that the committee keep close to developments. Marita Koti (MK) commented that potentially it is going to be good for the industry. Not only will the Banks use the proposed Liquidity facility but would also securitisation for funding purposes.

The Meeting resolved that members keep an eye on further developments and that this be again discussed at the next meeting.
Matters for Discussion
1.2 CISCA Notice 1503

At the last Exco meeting held in May 2012 it was indicated that there is still uncertainty as to whether money market funds and short term debt portfolios can continue to invest in asset backed commercial paper (“ABCP”) once new regulations were implemented to replace  the Cisca Notice 1503. The Forum was concerned that paragraph 8 of the draft notice, published at end of 2011 for public comment, although it appeared to have made provision for ABCP, was not clear enough and badly drafted. Forum comments and suggestions were submitted to the Financial Services Board (“FSB”) earlier in 2012 but have mostly been ignored in the final draft. 

HA indicated that the regulations was promulgated in May 2012 and that it appears that investors have taken a pragmatic approach in that as long as the conduits are consolidated in the financial results of the sponsoring banking group they can continue to invest in the ABCP.  Marcu Landman (ML) asked whether the concerns raised by the Forum only applied to investments money market funds and if it only related to short term paper. HA indicated that as far as he is aware it only applied to notes with maturities up to 13 months. 

The committee debated whether there was any merit in taking this matter further with the FSB and resolved that no further action is required at this stage (considering that the legislation is final). Should further issues arise in future the committee will re-assess their stance.
1.3 Non-binding legal opinion issued by CIPC re Private Companies

HA advised that CIPC issued a non-binding legal opinion in April 2012 confirming that private, pre-existing issuer companies which issue listed securities automatically become public companies and therefore need to comply with the requirements of the Companies Act applicable to public companies.
Richard Roothman (RR) indicated that the opinion is correct in his view. Section 8 of the Companies Act is clear on the point that, to be a private company under the new Act, a company needs to have the restrictions on transferability of its securities as discussed. There is no such thing as a conversion, it is a deeming provision. Therefore should  a company meet the requirements it is a private company. If you it does not meet the requirements, it is a Public Company. But in the interim period, your current MOI prevails and you need to change it within the 2 year period stipulated in the Act. 
SZ indicated that an auditing firm required them comply fully on their deals as public companies for all their securitisation vehicles. There was a discussion around the implementation issues surrounding of audit committees for private companies in that not only is audit committees an issue but disclosure and remuneration as well.
HA mentioned that at the working lunch with the JSE they indicated that they discussed the matter with CIPC and the indication they got was that there was a willingness to revise that provision in terms of the Company’s Act to enable private companies to issue listed debt. This will only happen in the next round of amendments to the Company’s Act. 
SZ asked whether any members are aware of any initiatives by other industry bodies, in particular the Debt Issuers Association, to lobby for the Act to be amended since this issue also apples to general corporates issuing listed debt. Members acknowledge that they were not aware of anything.  

 
Action points agreed: 
· SZ to follow up with Brendan Harmse re making contact with the debt issuers association; 

· HA to contact the JSE to get an status update on their discussions with CIPC  re changing the Act.

2. Goals and Objectives for 2012
The committee resolved that further work needs to be done on the Companies Act. HA requested members to consider what other pressing matters the committee should deal with to be  discussed at the next meeting.
General
MK raised concerns about the JSE’s stance that all amendments to the Terms and Conditions of Notes be approved by noteholders notwithstanding the powers afforded to the Security SPV in documentation to make a determination on behalf of noteholders where there is no prejudice to them. Lindi Marais from WWB will be meeting with Annelie today to discuss the matter further. MK undertook to provide the committee with an update on the outcome of the meeting. 

HA added that the current process of obtaining noteholder consent is costly, administratively burdensome and often result in noteholders either not receiving notices or the administrators of the transactions receiving proxy forms late. 

 It was resolved that the committee consider approaching the JSE with a view to obtain dispensation in terms of the Listing Requirements. 
The Chairman concluded the meeting and thanked everyone for their input.
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