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SOUTH AFRICAN

SECURITISATION FORUM





MINUTES OF THE LEGAL & REGULATORY SUB COMMITTEE MEETING HELD AT WEBBER WENTZEL, BOARDROOM 8, 10 FRICKER ROAD, ILLOVO BOULEVARD, ILLOVO ON MONDAY 21 JULY 2011 AT 11H30

​​​​​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________________________________

In attendance:

Olga Meshoe 
(Chairperson)

(OM)
Webber Wentzel
Burger van der Merwe 


(BM)
RMB
Brendan Harmse 


(BH)
GMG Trust
Marcu Landman 


(LM)
ABSA
Catherine Stretton 


(CS)
Deloitte
Pierre Swart 



(PS)
NRSA
John Martin 



(JM)
KPMG
Valene Fredericks 


(VF)
BMW Finance
Leigh Scott 



(LS)
Investec Bank
Apologies:

Stephen von Schirnding 


ENS



Hendrik Ackermann 



Nedbank Capital

Richard Roothman 



Werksmans

Kurt van Staden




Maitland Trust


Claudine Voigt




BMW Finance


Marita Koti




Standard Bank


Angela Itzikowitz



ENS
Nicola Corry




RMB
Amrisha Krishna



Deloitte

Minutes of the previous meeting

The meeting noted that due to the informal nature of the meeting on 9 December 2010, no minutes of such meeting were taken.

New legislative developments

The Companies Act, 2008 ("Companies")

It was noted that Webber Wentzel and Werksmans are of the view that, due to the applicable transitional provisions of the Companies Act, issuer spvs incorporated prior to the effective date of the Companies Act ("pre-existing issuer companies") may, as private companies, issue listed securities for the 2 year grace period stipulated in terms of the Companies Act. ENS appears to, internally, have differing views. PS advised the meeting that Norton Rose is of the view that private pre-existing issuer companies which issue listed securities automatically become public companies.

OM informed the meeting of her recent experience on a deal in which the JSE expressed the view that following the commencement of the Companies Act, only public pre-existing issuer companies may issue listed notes.

ML informed the meeting that he is aware that Annalie de Bruyn of the JSE plans to engage with the Companies and Intellectual Properties Commission to obtain clarity as to whether private pre-existing issuer companies may in fact continue to issue listed securities or whether they must, prior to the expiration of the grace period, convert to public companies.

The meeting requested ML to follow this up with Annalie de Bruyn and advise the committee of the outcome. 

The Consumer Protection Act, 2008 ("CPA")

The meeting agreed that the provisions of the CPA could not have been intended to apply to sophisticated transactions such securitization transactions, even where the entities involved are entities falling below the threshold set in the CPA.

The meeting mandated OM to arrange a meeting with members of the committee from Workman’s, Webber Wentzel, Norton Rose and ENS to discuss and determine whether these firms share a similar understanding as to the application (or not) of the CPA to the various underlying home loan documentation in guaranteed home loan structures. Feedback of this meeting is to be provided to the committee who will then determine whether a legal opinion from senior counsel for clarity on this aspect is required. 

New regulatory developments - JSE Debt Listings Requirements 

Members of the committee expressed frustration with the JSE's inconsistent application of the JSE Debt Listings requirements from transaction to transaction.  

General
OM circulated the submission by the Securitisation Working Group to the Structural Funding and Liquidity Risk Task Group at a meeting held on 11 March 2011 (the "submission"). Hendrik Ackerman requested OM prior to the meeting to put the submission to the committee to further consider the following items with a view to agree which were still issues and to, if possible, put forward more detailed proposals:

future flow securitisations;

the Companies Act;  and

the Securitisation Exemption Notice. 
OM requested committee members to peruse the submission and email her those issues they felt were still outstanding, together with further proposals, by close of business on Tuesday, 26 July 2011.

Date of next meeting
A Thursday in September 2011. Exact date to be confirmed closer to the time
________________________
__________________
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