SOUTH AFRICAN SECURITISATION:

LEGAL & REGULATORY SUB COMMITTEE
MINUTES OF THE LEGAL & REGULATORY SUB COMMITTEE MEETING HELD AT RAND MERCHANT BANK, 17th FLOOR, GT FERREIRA ROOM, 1 MERCHANT PLACE ON MONDAY, 18th MARCH 2008 AT 11H00

______________________________________________________________________

Present:




Boshoff Grobler


Chairman


BG



Jason Van Der Poel





JvP



Andre Pottas






AP



Marianna Papadopoulos





MP



Hendrik Ackerman





HA



Charissa Hector






CH

Apologies:





Rapulane Mogototoane





RM



John Martin






JM



Shital Dalpat






SD



Wildu Du Plessis






WdP



Angela Itzikowitz






AI

_____________________________________________________________________________

	Matter
	Responsible Person

*
	Feedback

	(a)
National Credit Act (“NCA”): Registration fee for branches
	HA
	· Credit providers are required to pay an annual fee in respect of its branches that interact with borrowers in the extension of credit.

· It could be argued that branches of originators of assets that have been securitised could be regarded as branches of the securitisation issuer.  In these circumstances it could then be argued that the securitisation issuer would be obliged to also pay annual fees in respect of these branches.

· HA to prepare an information document for the SAFS web-site communicating certainty obtained by Nedbank on this matter.



	
	
	

	(b)
NCA: Amendment of contract
	BG
	· There seems to be uncertainty in the market following an on the article "Unintended Consequences of the National Credit Act" by Dean Raath on p 15 of the February 2008 edition of Without Prejudice (Vol 8 No 1).
· The article concludes that the consequence of the provisions of item 4(5) of Schedule 3 to the NCA is that the substitution of a credit provider will be a "change" as contemplated by these provisions, and that this will constitute the making of a new agreement. Therefore, if a substitution of the credit provider was made after 1 June 2007 in respect of agreements entered into before 1 June 2007, then new agreements which comply with the NCA would have to be entered into.
· This interpretation will have negative practical consequences for securitisation transactions of assets originated prior to 1 June 2007.
· BG to request Werksmans Attorneys to prepare a briefing document to be published on the SASF web-site in order to provide a different perspective.

	
	
	

	(c)
Competition Commission: Commercial mortgage backed securities (“CMBS”)
	MP
	· There seems to be uncertainty regarding whether restrictions as to, for example, the incurrence of further indebtedness and the granting of further security, contained in loan agreements used in CMBS transaction could be regarded as the issuer having a material influence over a borrower.

· Such provisions could then trigger possible merger filings in terms of the Competition Act.

· MP to convene a meeting of arrangers to agree a process of achieving certainty.

	
	
	

	(d)
Corporate Laws Amendment Act
	BG
	· There seems to be some uncertainty regarding the implications of the definition of “widely held companies” under the Corporate Laws Amendment Act to issuers and security companies in securitisation transactions.

· BG to convene a meeting of legal firms in order to achieve certainty.

	
	
	

	(e)
Membership
	BG
	· BG to contact Werner Nel at ABSA to invite ABSA to nominate a person for membership of the Legal and Regulatory Sub Committee.  

· BG to circulate the above nomination to members prior to the next meeting.



	
	
	

	(f)
Next meeting
	BG
	· 6 May 11:00 at Rand Merchant Bank.
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